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Pendi ng before the court is a notion filed by Janmes S. Bush
to reconsider partial denial of notion for summary judgnment
based upon newly discovered evidence. M. Bush asserts that
Dudley W Taylor “is barred as a matter of |aw by adm ssion and
judicial estoppel from seeking recovery for bad faith damages in
the instant case based on certain statenments nade by D. Tayl or
under oath and filed in a prior court proceeding.” M. Bush
also contends that in light of that evidence, “[a]t the very
| east, this is not a case that warrants the Court’s exercise of
di scretion in favor of allowing a claimfor bad faith.” For the
follow ng reasons, the notion to reconsider wll be denied.

This is a core proceeding. See 28 U S.C. 8§ 157(b)(A) and (O.

.

Wth the exception of Dudley W Taylor’s claim that
petitioning creditor Janes S Bush failed to adequately
investigate the existence of Taylor and Associates, L.P. prior
to initiating this involuntary case, M. Taylor’'s notion for an
award of damages pursuant to 11 U S.C. 8 303(i)(2) and his
request to tax the petitioning creditors for all admnistrative
expenses was denied by order entered May 14, 2001. The present
notion, filed on May 30, 2001, is based on evidence discovered

after entry of the May 14 order which indicates that “Dudley W



Taylor took the position that it would be beneficial for him
personally if the bankruptcy proceeding initiated by Petitioner
were allowed to go forward and that he did not pursue the
dism ssal of the involuntary petition on his own behalf but
instead on behalf of at |east six of his clients whom he billed
for those services.” Because of this evidence, M. Bush urges
the court to find that “Dudley W Taylor is barred as a matter
of law from seeking damages under 8 303(i)(2) based on his
adm ssion that he was not injured by the filing of the
I nvoluntary Petition and that D. Taylor is judicially estopped
as a matter of |aw from seeking recovery for bad faith damages
based on statenents he nade under oath and evi dence he submtted
for proof in Dudley W Taylor and Taylor & Fleishman, a
Partnership v. Kenneth M Seaton d/b/a KMS Enterprises, Knox
County Circuit Court.”

“Federal standards govern the application of judicial
estoppel in federal court.” Warda v. Conm ssioner, 15 F.3d 533,
538 n.4 (6th Cr. 1994). In its nost recent pronouncenent on
the issue, the Sixth Crcuit Court of Appeals stated the
fol | ow ng:

The doctrine of judicial estoppel “forbids a party

‘from taking a position inconsistent with one

successfully and unequivocally asserted by the sane

party in a prior proceeding.’” Teledyne Indus., Inc.
v. Nat’'| Labor Relations Bd., 911 F.2d 1214, 1217 (6th



Cr. 1990). Courts apply judicial estoppel in order
to “preserve the integrity of the courts by preventing
a party from abusing the judicial process through

cyni cal ganes- manshi p, achieving success on one
position, then arguing the opposing to suit an
exi gency of the nonent.” Teledyne, 911 F.2d at 1218

The doctrine applies only when a party shows that his
opponent: (1) took a contrary position; (2) under oath
in a prior proceeding; and (3) the prior position was
accepted by the court.” Id.

Giffith v. Wal-Mart Stores, Inc., 135 F.3d 376, 380 (6th Gr.

1998) . Furthernore, judicial estoppel is to be “applied wth
caution to avoid inpinging on the truth-seeking function of the
court because the doctrine precludes a contradictory position
W thout examning the truth of either statenent.” ld. at 382
(quoting Tel edyne, 911 F.2d at 1218).

After consideration of the newy discovered evidence, it
does appear that the first two requirenments for application of
the judicial estoppel doctrine have been net. M. Taylor’s
statenents in the state court action that the bankruptcy would
be beneficial to him personally and that he billed clients for
his work in opposing the bankruptcy are contrary to his current
assertion that he was damaged by the bankruptcy filing.
Additionally, these statenments were expressed by M. Taylor in
an affidavit, which of course is “under oath.” However, the
court is unable to ascertain from the evidence submitted that

the third requirement for judicial estoppel has been net: that



“the prior position was accepted by the court.” The evi dence
i ndi cates that M. Taylor submtted the affidavit in state court
in opposition to a notion filed by M. Seaton to set aside a
judgnment previously obtained by M. Taylor against M. Seaton.
The court has no evidence before it of the outconme of that
not i on. Absent evidence that M. Taylor was successful in
opposing the notion through the use of his affidavit or that the
state court “accepted” his prior inconsistent position, the
doctrine of judicial estoppel as applied in federal court does
not prohibit what appears to be M. Taylor’s contrary
representations in this case. As explained by the Sixth
Crcuit:

The requirenment that the position be successfully

asserted neans that the party nust have been

successful in getting the first court to accept the

position. Absent j udi ci al acceptance  of t he

i nconsistent position, application of the rule 1is

unwarranted because no risk of inconsistent results

exi sts. Thus, the integrity of the judicial process

is unaffected; the perception that either the first or

the second court was misled is not present.

Coal Resources, Inc. v. @lf & Wstern Indus., Inc., 865 F.2d
761, 773 (6th G r. 1989)(quoting Edwards v. Aetna Life Ins. Co.

690 F.2d 595, 598 (6th Cr. 1982)). Accordingly, M. Bush's
request that the doctrine of judicial estoppel be invoked nust
be deni ed.

The court next turns to M. Bush’'s assertion that M. Tayl or



“i's barred as a matter of law from seeking damages under 8§
303(i)(2) based on his admi ssion that he was not injured by the
filing of the Involuntary Petition.” Wile M. Bush may be able
to establish such an admission at the evidentiary hearing on
this matter, the record as it presently exists includes M.
Taylor’s affidavit filed in response to M. Bush's notion to
reconsider wherein M. Taylor recites that *“l personally
incurred substantial damages as a result of this bankruptcy
proceeding, notwthstanding the fact that | billed the six
clients for legal services devoted to opposing the bankruptcy.”
In light of this statenment, the court is unable to conclude as
a matter of law that M. Taylor has sustained no danages.

M. Bush's last basis for his notion to reconsider is that
the newly discovered evidence warrants against this court
exercising its discretion in favor of M. Taylor. Wiile the
evi dence presented by M. Bush casts doubt upon M. Taylor’s own
clean hands in this matter, the court nust consider the totality
of the ~circunstances in evaluating whether an involuntary
petition has been filed in bad faith, as this court previously
noted in its nenorandum opinion filed on May 14, 2001. Absent
an examnation of all the relevant circunstances, any refusal by
this court at this tine to exercise its discretion in favor of

M. Taylor would be premature and i nappropriate.



[T,
In light of the foregoing, the court will enter an order
denying the notion filed by James S. Bush to reconsider this
court’s partial denial of sumrmary judgnent.

FI LED: July 23, 2001

BY THE COURT
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